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The WHO's CRASH DIET: The role of
governments in the international obesity crisis
and why the global strategy falls short
LESLIE RousSEV*

I.

Introduction

The world is getting fatter, and governments are reacting by combatting obesity
through creative legal actions. For example, Japan mandates maximum waistline circumferences for adults.I Dubai pays its citizens in gold for every kilogram they shed. 2 And
Denmark recently introduced "fat tax" legislation, which restricts the trans-fat content in
any food product. 3 Indeed, the obesity epidemic has become a top priority.
4
Since 1980, the number of severely overweight people has nearly doubled worldwide.
Countries are starting to feel this heavy transformation. But what allows governments the
right to intervene in this matter? Arguably, it's a personal choice.5 Isn't our weight a
secret best kept between us and our bathroom scales?6 Yet obesity policies appear preva* Leslie McCombs Roussev is aJ.D. Candidate, Class of 2015, at SMU Dedman School of Law. She has
a B.A. in Spanish and Economics with a minor in Psychology from Southern Methodist University. She
would like to thank her family for their support, love, and patience during law school. The author extends a
special thanks to those in the SMU International Law Review Association who helped bring this article to
publication.
1. t _
. -J,
j Ministerial Ordinance
to Amend the Portion of the Reference on the Implementation of Specific Health Checkup Guidance], MeT
ISTRY OF HEALTH, WELFARE, AND LABOR, Order 159 of 2008 (Japan) ("MHWL Order 159" or "Metabo

Law").
2. Jonathan Frewin, Why is Duhai paying people in gold to lose weight?, BBC NEWS: BUSINESS (Aug. 17,
2013, 11:47 AM), http://www.bbc.co.uk/news/business-23724285.
3. Skatteministeriet, Forarspakke 2.0 [Agreement between the government and the Danish People's
Party] (Mar. 2009) (Den.) available at http://www.fm.dk/Publikationer/2009/-/media/Files/Publikationer/
2009/aftaleo20forarspakkeo 202.0/aftale-forarspakke_2%0o200_web.ashx.
4. WORLD HEALTH ORG., Obesity and Overweight 1, 1 (Mar. 2003), http://www.who.int/dietphysical
activity/media/en/gsfs obesity.pdf (last visited July 7, 2014).
5. See Kelly D. Brownell, PersonalResponsihility and Obesity: A Constructive Approach to a ControversialIssue,
HEALTH AFFAIRS 378 (2010), available at http://www.yaleruddcenter.org/resources/upload/docs/what/foodobesity/personalresponsibility ha_3.10.pdf.
6. But see BNSF Ry. v. Feit, 281 P.3d 225, 230 (Mont. 2012) (drawing on the ADA Amendment Act to
rule that obesity that is not the symptom of a physiological disorder may be a 'physical or mental impairment'
if the weight is outside 'normal range' and affects 'one or more body systems.').
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lent; from countries with authoritarian governments to democracies, governments believe
they can intervene. 7 Indeed, intruding into private choice through obesity legislation occurs in governments of all kind.8
Some human rights advocates label these government practices as aggressive, or even
dictatorial. 9 Obesity regulation is regarded by certain countries as impermissibly paternalistic, hampering the "gastronomic freedom" of citizens by unacceptably invading into personal lives.IO Using a simple risk-benefit approach to addressing obesity is not enough: a
carefil balance must be struck between personal values and governmental regulation.
Traditionally, physical activity and food consumption were considered inappropriate subjects for regulation.11 But with the advancement of scientific knowledge, governments
have increasingly realized that weight-related health problems affect both the individual
and society as a whole.12
But some governments still remain uninvolved.13 Perhaps they would rather a more
intrusive situation than nothing at all, and some legal scholars say that the former government practice is more appropriate in combating obesity.14 For instance, England's government has most recently considered obesity a personal problem, outside the reach of
regulation." In July 2006, Prime Minister Tony Blair suggested that the government's
role is to empower the people to take responsibility for their health, not make choices for
them.16

7. See, e.g., La prevention et la prise en charge de lobsite, rapport de lOPEPS n' 8 (2005-2006) [Prevention and Management of Obesity, OPEPS Report No. 8 (2005-2006)] 1, 15, L'OFICE PARLEMENTAJRE
D'SVALLTATION DES POLITIQUES DE SANTS

[The Parliamentary Office of Evaluation of Health Policies] (Oct.

5, 2005) (Fr.).
8. To view a description of the "fat tax" implemented by Denmark, a constitutional monarchy, see Olivia
Katrandjian, Denmark Introduces Fat Tax' on Foods High in SaturatedFat, ABC NEWS (Oct. 2, 2011, 2:29 PM),
http://abcnews.go.com/blogs/health/201 1/10/02/denmark-introduces- fat-tax-on-foods-high-in-saturatedfat/. For obesity action taken in a parliamentary republic, see, e.g., Council for Child Rights of the Government of the Republic of Serbia, Plan of Action for Children (Feb. 2004), available at http://www.unicef.org/
serbia/NPAfinalEnglish(1).pdf.
9. See, e.g., N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N. Y. City Dept. of Health &
Mental Hygiene, 970 N.Y.S.2d 200, 209-211 (N.Y. App. Div. 2013).
10. The argument against the "new frontier" of health law is rooted in John Stuart Mills' theory of liberty,
which prevents the State from exercising "power to prevent or ameliorate harms that individuals inflict on
themselves." Accordingly, obesity regulations would be out of bounds from government involvement. Fernando D. Sim6es, Paternalismand Health Law: Legal Promotion of a Healthy Lifestyle, 4 EUR. J. RISK REQ. 347,
350-351 (2013), citing Simon Planzer & Alberto Alemanno, Lifestyle Risks: Conceptualising an Emerging Category of Research, 4 EUR. J. RISK RF. 330, 355 (2010).
11. Sim6es, supra note 10, at 350.
12. Id.
13. See, e.g., Tony Blair, Prime Minister of the United Kingdom, Speech on Healthy Living (July26,2006)
(transcript available at the official site of the Prime Minister's Office, http://webarchive.nalonalarchives
.gov.uk/+/http:/www.number 10.gov.uk/Page9921).
14. Marlene B. Schwartz & Kelly D. Brownell, Actions Necessary to Prevent Childhood Obesity: Creating the
Climate for Change, 35 J. L., MED., & ETHICS, 78, 78 (Mar. 2, 2007).
15. Robyn Martin, The role of law in the control of obesity in England: looking at the contribution of law to a
healthy food culture, AUSTRALIA AND NEW ZEALAND HEALTH POLICY, Oct. 2008, at 25.
16. Tony Blair, Speech on Healthy Living, supra note 13.
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The global inconsistency in addressing obesity is of deep concern to the World Health
Organization (WHO), the leading authority in global health. 7 Consequently, in 2006 the
WHO initiated a "call to action" called the Global Strategy on Diet, Physical Activity, and
Health, enlisting all member nations to take swift and all- encompassing action.' s
The Global Strategy created a straightforward legal framework for each country to follow, which is motivating for governments who wish to combat the global obesity crisis but
are not sure how best to make a difference.19 In addition to global recognition of the
WHO's call to action, the WHO's plan urges nations to establish areas of law focused on
obesity and its related consequences to health and the economy.

20

Indeed, there are a wide range of methods to address obesity, some more effective than
others. But all existing and developing legal frameworks, including the WHO's revolutionary call to action, fall grimly short in the face of reality. There is a careful balance
between public and private matters, and governments have begun to discover the complexity of navigating this uncharted area of regulation. It is imperative to take into account the influence of culture, economic forces, conflicting international customs, and
divergent levels of government authority. Although the Global Strategy recognizes some
of these elements, the WHO's failure to filly acknowledge such impact on the current
health crisis is a critical shortcoming that makes the Global Strategy not exactly the obesity cure it is heralded to be.
This article considers legal sources for governmental intervention in obesity and how
judiciaries determine the extent of that authority. It also discusses the shortcomings of the
existing legal framework that was purported to be the most revolutionary solution to the
largest health crisis in our time. Part II offers a background on this global epidemic. It
evaluates the substantial costs and relevant factors that governments weigh, in addressing
this health crisis. Part III discusses the current legal intervention regarding obesity and
how lawmakers have made it a public health issue. Part IV analyzes the competing legal
considerations that provide legitimacy to the government's intervention and the challenges associated with creating a global legal framework to address the epidemic, as suggested by the WHO's Global Strategy. Part V provides justification for the government's
role in protecting its people from a public health crisis.
Part VI introduces an alternative way to address obesity policy on both a global and
local scale. Competing sources, authorities, and methods of law make it difficult to implement a uniform legal policy, as suggested by the WHO in its Global Strategy. The WHO
argues that change can only occur through a multi-sectoral strategy. Scholars reason that
certainly the "call to action" is better than no intervention at all, yet both options are
ultimately unrealistic.
Finally, this article critically analyzes the WHO's performance in combating obesity. It
probes WHO objectives and scrutinizes its strategy. It examines an approach that more
17. World Health Org. (2014), http://www.who.int/en/ (last visited Mar. 14, 2014). See World Health
Org., Global Strategy on Diet, Physical Activity and Health (May 2004), available at http://www.who.int./diet
physicalactivity/strategy/eb 11344/strategy-english web.pdf.
18. Id.
19. ROGER SHRIMPTON & CLAUDIA RoKx, THE DOUBLE BURDEN OF MALNUTRITION: A REVIEW OF
GLOBAL EVIDENCE 18 (2012).
20. Barry M. Popkin & Penny Gordon-Larsen, The Nutrition Transition: Worldwide Obesity Dynamics and
Their Determinants, in 28 INT'L J. OF OBESITY 2 (2004).
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deliberately reflects unique challenges in different countries. This investigation also
presents that another approach is more effective without intruding into private lives. Applicable to different counties, the proposed reformation demonstrates that it is possible to
meet the WHO's particular objectives and still effectively address the obesity crisis while
considering the vast scope of global governance. Following this proposed legal framework
will achieve more moving forward than what the WHO could without the intrusion on
private lives.

II.
A.

General Information About Obesity
THE ECONOMICS OF OBESITY

Adoption of a Western diet "produces negative consequences for human health and for
the environment. 2 1I The Western diet, high in sugar, saturated fats, "and refined foods
but low in fiber,"22 has become increasingly popular since marketing for such foods has
become more pervasive.23 Most markets have experienced a trend away from high-energy
consumption activities such as farming, forestry, or mining, and a shift towards the service
sector, which itself has yielded reduced energy expenditures.2 4 As technology enables industries to perform a greater quantity and quality of work with less effort, workers are not
required to expend the same energy as before. Rapid declines in physical activity in leisure, greater access to transportation, and decreased demand for manual labor lead to
25
increased weight.
Studies reveal an undeniable link between higher weight and more financial and health
complications.2 6 Obesity has an impact on global wellness, not only in terms of health,
but also for economic activity.2 7 Its potential for reduced productivity is well documented
as "health problems restrict work capacity and increase absenteeism. " 28 This social cost is
seen in the form of medical expenses which the government, and therefore the taxpayers,
incurs.2 9 This not only poses a threat to the world's standard of health, but also a major
economic burden on health systems, which inflicts great costs at both the governmental
and individual level.3 0 Consumption of unhealthy foods leads to increased health complications, but approaching the root of this issue may lie in findamental economic
considerations.
21. JENNIFER L. HARIS ET AL., TRENDS IN TELEVISION FOOD ADVERTISING: PROGRESS IN REDUCING
UNHEALTHY MARKETING TO YOUNG PEOPLE? 1 (2010), available at http://www.yaleruddcenter.org/

resources/upload/docs/what/reports/RuddReport TVFoodAdvertising_2.10.pdf.
22. Popkin & Gordon-Larsen, supra note 20, at 5.
23.

JENNIFER

L.

HARRIS ET AL., TRENDS IN TELEVISION FOOD ADVERTISING: PROGRESS IN REDUCING

TO YOUNG PEOPLE? 1 (2010), available at http://www.yaleruddcenter.org/
resources/upload/docs/what/reports/RuddReport TVFoodAdverrising_2.10.pdf.
24. Popkin & Gordon-Larsen, supra note 20, at 5.
25. Id. at 8; seeJULIANA KAIN ET AL., OBESITY TRENDS AND DETERMINANT FACTORS IN LATIN AMERICA
UNHEALTHY

MARKETING

84 (2003).

26. Graham Colditz, Economic Costs of Obesity, 55 Am J.

CLINICAL NUTRITION

503, 504 (1992).

27. Id.
28. Jessica Burns-Grant & Lisa Marriott, An InstitutionalPerspective on Fighting Obesity Via the GST System:
A New Zealand Case Study, 18 NEW ZEALAND J. OF TAXATION L. AND POLICY 190, 191 (2012).
29. Colditz, supra note 24, at 506.
30. Joanna Stetmer, InternationalObesity: Legal Issues, 24 EMORY INT'L L. REV. 211, 212 (2010).
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Not only is the rate of obesity increasing in each nation, the prevalence around the
world is escalating.3 According to the UN's Food and Agriculture Organization, for the
first time, the number of individuals who are overweight rivals the number of those who
are underweight. 32 "Once considered only a problem in high-income countries like the
United States, where nearly 70 percent of the adult population is overweight," the WHO
reports that, "obesity is now growing fastest in developing nations in Africa and Latin
America. ' 33 Cuba, a country often equated with "food shortages, recently reported that
34
approximately 30 percent of its adult population" suffers from obesity.
The fight against obesity requires active measures to eliminate malnutrition and resulting epidemics, 35 and the problem can only get worse without intervention. For example,
law can motivate an outcome by imposing costs or payoffs that make particular behaviors
more attractive than others. 36 An example of this is imposing a tax on sodas and other
high-calorie beverages, 37 or offering discounts for fresh fruits and vegetables.
Two fundamental economic components influence the purchase decision of unhealthy
foods, standard in urban communities: demand and supply. Demand is influenced not just
by the need to consume food to survive, but by promotional campaigns and advertising. 38
The need for the food industry to remain competitive may result in positive improvements in the nutritional composition of some food items supplied, where governments
39
implement taxes that increase the sales price of unhealthy items.
Accordingly, behavioral changes have been considered possible at the industry level as
well as the individual level. Recognition of the developing obesity crisis has already
spurred some reaction to the changing standards of nutrition. In New Zealand, the dairy
industry has responded to the obesity predicament, and accordingly "diversified its products, for example, by developing new foods such as low fat, high-calcium, and high-protein milk."40 This illustrates how the government has been able to create a meaningful
impact on health through economic reform.
In addition to the concern in terms of public health, preventing obesity is also important to prevent future cost escalation in health services. 41 Obesity-related medical
31. Obesity and Overweight, supra note 4, at 1.
32. Stetmer, supra note 28, at 213.
33. Nina Larson, 1WOurges action againstobesity aspoor nationsget fatter, MEDICAL XPRESS (May 29, 2013),
http://medicalxpress.com/news/2013 -05-urges-action-obesity-poor-nations.html.
34. Eloisa C. Rodriguez-Dod, It's Not a Small World After All: Regulating Ohesity Globally, 79 Miss. L.J. 697,
698 (2010).
35. Emily Lee, The World Health Organiation' GlobalStrategy on Diet, PhysicalActivity, and Health: Turning
Strategy Into Action, 60 FOOD AND DRUG L.J. 569, 587 (2005).
36. Susan Yeh, Law and Social Norms: Unintended Consequences of Obesity Laws, 81 U. CmN. L. REV. 173, 176
(2013).
37. Ruth Rodriguez, Aplauden Impuesto de 10% a Refrescos, EL UNIVERSAL (Sept. 10, 2013), http://
www.eluniversal.com.mx/primera-plana/2013/impreso/aplauden-impuesto-de- 10-a-refrescos-42979.html
(last visited July 7, 2014).
38. Burns-Grant & Marriott, supra note 26, at 213.
39. See NEW YORK CITY DEPARTMIENT OF HEALTH & MENTAL HYGIENE, WHAT YOUR ESTABLISH
mENT NEEDS TO KNOW ABOUT POSTNG CALORIES ON MENUS AND MENU BOARDS (2009), availahle at
http://www.nyc.gov/html/doh/downloads/pdf/cdp/caloriecomplianceguide.pdf.
40. Burns-Grant & Marriott, supra note 26, at 213.
41. Juan Manuel Ballesteros Arribas et al., La estrategia para la nutricin, actividadfisica y prevencin de la
obesidad: estrategia NAOS, 81 REv. Esp. SALUD PUBLICA 443, 445 (2007), available at http://scielo.isciii.es/
scielo.php?script=sci-arttext&pid=s1135-572 72007000500002&lng=ES.
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problems is another important factor the government aims to target through economic
reform. Higher disease rates induce even higher healthcare costs, so everyone is affected
personally, economically, or both. 42 The United States reportedly spent an estimated
43
$147 billion, or 9.1 percent, of its health care budget on obesity-related diseases.
Type II diabetes is directly caused by excessive weight and obesity. 44 Its total cost alone
in the United States is estimated at $218 million. 4 1 This does not even factor in the
avoidable excess expenditures attributable to other obesity-related medical problems that
the government must cover. Legislatures have begun to recognize that if obesity preva46
lence decreased, health care costs could also go down.

B.

OBESITY:

A

GLOBAL DEFINITION

The WHO defines obesity as the accumulation of excessive fat to a degree that may
impair a person's health.y Fat is measured by body mass index (BMI), which is a weightfor-height ratio that classifies a person's degree of excess weight. 48 The link between high
BMI and non-communicable diseases, like cardiovascular disease, diabetes, high blood
pressure, and cancer, is increasingly clear49 The alarmingly high incidence of obesitylinked diseases and deaths has significant consequences for global health, and is spurring
action around the world.
The major non-communicable diseases associated with high BMI include the following:
cardiovascular diseases, such as heart disease and stroke; osteoarthritis; hypertension; type
II diabetes; endometrial, breast, and colon cancer; high cholesterol; liver and gallbladder
disease; sleep apnea and respiratory problems; osteoarthritis (cartilage and bone degeneration within a joint); reproductive issues; and mental health conditions.5 0 A conflation of
these diseases can result, ultimately, in early death.5 '
This is only the tip of the food pyramid; the risk for these weight-related problems
increases directly with positive changes in body mass index. 2 Children who are overweight experience a greater likelihood of being obese later in life, which has its own share
42. Nicole Novak & Kelly Brownwell, Role of Policy and Government in the Obesity Epidemic, 126 CIRCULA
TION 2345, 2345 (2012), available at http://circ.ahajournals.org/content/126/19/2345.
43. SHRIMPTON & RoKx, supra note 19, at 10.
44. See discussion infra Part I.B.
45. SHRIMPTON & RoKx, supra note 19, at 10.
46. Diabetes Control and Complications Trial Research Group, The Effect of Itensive Treatment of Diabetes
on the Development and Progression of Long-Term Complications in Insulin-Dependen Diahetes Mellitus, 329 N.
ENG. J. MED. 977, 983 (1993); see also Kate Lorig et al., A W1orkplace Health Education1Program that Reduces
Outpatient visits, 23

MED.

CARE 1044, 1046 (1985); see generally Kate Lorig et al., Evidence Suggesting That

Health Education for Self-Management in Patients With Chronic Arthritis has Sustained Health Benefits fWhile
Reducing Health Care Costs, 36 ARTHRITIS RHELIM. 439 (1993).
47. World Health Organization, fWhat is Overweight and Obesity? WHO.ORG, http://www.who.int/diet
physicalactiviry/childhood what/en/ (Last visited July 7, 2014).
48. Calculate Your Body Mass Index, NATIONAL HEART, LuNG, AND BLOOD INSTITUTE, http://
www.nhlbi.nih.gov/guidelines/obesiry/BMI/bmicalc.htm (last visited July 7, 2014).
49. Jean James, WO Recognition of the Global Obesity Epidemic, 32 INT'L J. OF OBESITY 120, 123 (2008).
50. Obesity: Halting the Epidemic hy Making Health Easier, CENTER FOR DISEASE CONTROL, http://
www.cdc.gov/chronicdisease/resources/publications/aag/obesity.hm (last visited July 7, 2014).
51. Id.
52. Obesity and Overweight, supra note 4, at 1.
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of problems, but they immediately suffer from breathing difficulties, hypertension, insulin
53
resistance, and related psychological effects.
C.

THE NUTRITION TRANSITION

One of the broader factors governments consider is how humans have been transition54
ing so adeptly to an obesogenic environment; much of it is rooted in economic growth.
Barry Popkin is one of the leading experts in obesity research and a Distinguished Professor of Global Nutrition at the UNC Carolina Population Center. 55 Popkin has set forth
an explanation called the "nutrition transition" to describe the significant change in world
health. 56 He explains that the nutrition transition is overwhelmingly driven by economic
development. 57 Because technology allows us to work more efficiently, it follows that we
are able to exponentially increase productivity and output. To illustrate: a country experiences economic stability or growth, yielding an increase in average income levels for its
citizens; consequential and considerable changes in activity and diet lead to the emergence
of new diseases and resulting disability. 58
Popkin's rationale for the nutrition transition is supported by data showing the existence of an increasing trend in obesity as countries emerge from poverty, especially in
urban areas. 59 As a country becomes more developed, people from lower socioeconomic
strata migrate from rural to urban areas, leaving behind active working lives involving
heavy manual labor.60 Underlying this trend are the major and rapid shifts in developing
61
world diets.
The present crisis is the conflation of several interacting determinants. 62 Environmental and societal changes associated with development, created this gradual epidemiological
shift. 63 The watershed change in diet and activity patterns was first identified about
64
twenty years ago.
First, as society becomes more productive, people rely on fast foods that are high on
convenience and short on nutrition. 65 Between 1985 and 2000, the global prices of
healthy foods like fruits, vegetables, fish, and dairy products increased at more than twice
53. Id. at 3.
54. Popkin & Gordon-Larsen, supra note 20, at 8.
55. Bariy M. Popkin, U.N.C. CAROLINA POPULATION CENTER, http://www.cpc.unc.edu/people/fellows/
bio?person=Popkin (last visited July 7,2014).
56. Popkin & Gordon-Larsen, supra note 20, at 2.
57. Id. at 3.
58. Id.
59. Kain et al., supra note 23, at 79.
60. Id. at 84.
61. This is common particularly with respect to the adoption of a Western diet. Popkin & Gordon-Larsen,
supra note 20, at 3.
62. James 0. Hill et al., Can a small-changes approachhelp address the obesity epidemic? A report of the ]oint Task
Force ofthe American Society for Nutrition, Institute ofFood Technologists, and InternationalFood Information Coun-

cil, 89 Ai. J.

CLINIcAL NUTRITION,

47 7,482 (2009).

63. Obesity and Overweight, supra note 4, at 2.
64. Hill et al., supra note 60, at 477.
65. SHRIMPTON & RoKx, supra note 19, at 20.
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the rate of the prices of sugar and sweets, fats and oils, and carbonated beverages. 66 Natu
rally, people found it more economical to purchase cheaper alternatives regardless of nutrition quality.
Second, modern lifestyles are creating increasingly lower levels of activity. 67 Individuals
have become more sedentary as the development of technology allows for greater effi68
ciency at home and at work.
Instead of playing outside, children seek entertainment from video games and tablets.69
One of the most critical news topics in recent years is how children never exercise anymore because they spend all their time sitting at TV or computer screens.70 It follows that
they don't get their recommended daily amount of exercise and, consequently, we have
1
greater obesity percentages in children than ever before.7
Due to 4G/Wifi access, professionals can now work during their commutes to and from
the workplace.72 Concurrently, productivity in the office has skyrocketed due to email
communication, Skype meetings, and top-of-the-line computer programs.73 This translates into less time during the workday to acquire healthy meals, and people naturally seek
what is easiest and cheapest to find on a tight schedule.7 4 Gradual cultural shifts, such as
those mentioned above, contribute over time to an obesogenic environment.
D.

GOVERNMENT PROBLEMS: FOOTING THE BILL

Globally, obesity-related medical problems will cost governments more than US $30
trillion over the next twenty years.75 The total output loss due to non-communicable
diseases represents 75 percent of global GDP in 2010 (US $63 trillion). For developing
countries whose resources are already stretched to the limit, even with rapid economic
growth, global costs of the obesity are a major encumbrance. As the WHO's Global
Strategy on Diet, Physical Activity, and Health points out, "non-communicable diseasesincluding cardiovascular disease, type 2 diabetes, and certain types of cancer-impose a
major economic burden on 'already strained health systems, inflicting great costs on
society.' "76
66. Eric A. Finkelstein et al., Economic Causes and Consequences of Obesity, 26 ANNu. REV. PUB. HEALTH 239,
241 (2005).
67. Popkin & Gordon-Larsen, supra note 20, at 2.
68. Id. at 3.
69. Steven Reinberg, Study: Daily TVdisrupts kids'sleep, POUGHKEEPSIEJ. (Mar. 14,2014,5:41 PM), http://
www.poughkeepsiejournal.com/article/20140316/NEWS07/303160039/Study-Daily-TV-disrupts-kidssleep.
70. See id. (linking increased television time with obesity and sleep problems in children).
71. Id.

72. See Arn Prabhudesai, Wipro Staff Buses To Offer Free Wi-Fi During Commute,
TECHNOLOGY

INDLAN BUSINESS AND

Buzz (Mar. 7, 2014), http://trak.in/tags/business/2014/03/08/wipro-busese-free-internet-

access/.
73. Radhika Sanghani, Technology Leads to 84% Increase in Office Productivity, THE TELEGRAPH (Oct. 22,
2013, 12:13 PM), http://www.telegraph.co.uk/technology/news/10396263/Technology-leads-to-84pcincrease-in-office-productivity.html.
74. See HEALTH Comm., HOUSE OF COMMONS, SELECT CoMrrTEE REPORT ON HEALTH: THIRD RE

(May 10, 2004), available at http://www.publications.parliament.uk/pa/cm200304/cmselect/cmhealth/
23/2302.htm.
75. SHRIMPTON & Rocx, supra note 19, at 10.
76. Stetmer, supra note 28, at 15.
PORT
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Lawmakers must implement legal strategies to combat obesity because the story doesn't
end with a heavier, hypertensive population going merrily on its way. Although an individual suffers marked negative consequences, the ramifications of obesity are more intensely felt by the governments, who have to make up for higher health care costs, lost
productivity, and lost GDP.77
The global financial burden of obesity does not just include health care costs,7S though
they make up 2-7 percent of global GDP.79 This puts significant demands on social welfare and health systems, lowers productivity, and irreparably strains families.80 It is then
in the interest of governments to combat obesity, because this epidemic not only poses a
global threat to the world's standard of health, but firther threatens economic stability in
every country as economic and social resources start to stretch to the limit.81
E. A

SMORGASBORD OF GOVERNMENTAL CONCERNS

Several interrelated factors must be considered by legislatures in evaluating various laws
targeting obesity. The landscape of the social environment has markedly shifted, as the
prevalence of obesity has doubled over the last thirty years, and governmental efforts to
prevent medical problems and maintain health campaigns requires action, targeting indus82
trialization, activity, diet, and international trade.
1. Industrialization and Rural Flight
The conflation of industrialization, the rate of change in dietary trends, and migration
from rural to urban areas is the primary origin of expanding waistlines around the world.
First, the increasing industrialization of food distribution systems changes eating patterns in a way that contributes to the epidemic of obesity and corresponding non-communicable diseases.83 Industrialization yields greater physical inactivity due to the
progressively sedentary nature of common urban occupations and changing modes of
transportation.8 4 These physical activity patterns promote an obesogenic environment,
which is exacerbated by the lack of supportive policies in health, urban planning, education, and food distribution sectors. 85
s6
Second, not only is there a shift in dietary trends to high calorie diets across the globe,
87
but the rate of change is accelerating at a disturbing pace. Furthermore, the burden of a
high calorie diet is greatest among the low-income population. 8 Because obesity hits
77. Eric A. Finkelstein et al., NationalMedical Spending Attributable to Overweight and Obesity: How Much,
and Who's Paying? 22 HEALTH AFFAIRS 219, 221 (2003).
78. Stetmer, supra note 28, at 212.
79. Id.
80. SHRIMPTON & RoKx, supra note 19, at 41.
81. Id.
82. Obesity and Overweight, supra note 4, at 1.
83. WORLD HEALTH ORG., Obesity: Preventingand Managing the Global Epidemic at 2 (1999), available at
http://www.who.int/nutrition/publications/obesity executive_slmmary.pdf.
84. Obesity and Overweight, supra note 4, at 2.

85. Id.
86. Popkin & Gordon-Larsen, supra note 20, at 2.
87. Id.
88. Kain, et al., supra note 23, at 83.
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poor populations the hardest, accessibility limited to low-cost, high calorie meals explains
the link to death and obesity-related diseases such as high blood pressure and diabetes. 89
There is a third important factor: urban residence, a result of increased income, is
linked to dietary factors through its association with energy-dense diets. 90 This epidemiological transition is caused principally by the urbanization process, which negatively affects
the dietary and physical activity patterns in a population. 91 The World Health Organization Report on the Consultation of Obesity has explored in depth the changes in modern
society that have created this "disease of urbanization." 92 With the prevalence of fast
food, technology, and less labor-intensive lifestyles, we require much fewer calories for
energy than our predecessors. Governments have started to act as the accumulation of
poor eating habits and inadequate physical activity resulting from urbanization multiplies
the prevalence of obesity.
2.

A "Let's Not Move" Campaign

There exists extensive evidence demonstrating the link between industrialization, urbanization, and obesity. Table 1 offers examples of how technology and development have
enabled most activities to become energy-saving, rather than energy-consuming. 93 In
modern society, cars have become more affordable to most income levels and as a result
many people drive short distances to work or leisure pursuits when they could have easily
walked or cycled. 94 In areas of greater urban development, children have difficulty playing safely outside because of heavy traffic and concerns about strangers, so they resort to
sedentary pursuits such as watching television or playing video games. 95 Finally, in both
the home and the workplace, computerization and mechanization, such as dishwashers
and elevators, drastically reduce the need for an individual to engage in physically de96
manding manual activity.

3.

CaloriesIn, Waistlines Out

In addition to experiencing an austere change in activity levels, humans live in a nutritional environment that varies substantially from the environment for which our genetic
composition was selected. 97 "The role of diet in the etiology of most non-communicable
diseases is well established."9 8
89. See discussion supra Part II.A.
90. See Kain et al., supra note 23, at 84.
91. Id.

92. WORLD HEALTH ORG., OBESITY: PREVENTING AND MANAGING THE GLOBAL EPIDEMIC, WHO
CONSULTATION ON OBESITY 1, 120-22 (1999), available at http://whqlibdoc.who.int/trs/WHO TRS 894
(part3).pdf.
93. Id. at 121.
94. Id.
95. Id.
96. Id.

97.

SHRIMPTON & Rox, supra note 19, at 14.
98. Mickey Chopra et al., A GlobalResponse to a GlobalProblem: the Epidemic of Overnmtrition, BULL.
WORLD HEALTH OR . 2002, 952, 952 (2002).
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Table 1
Examples of energy-saving activity patterns in modern societies
Transport

Dramatic increases in car ownership mean that many people
now travel short distances by car rather than walking or cycling
to their destination.

In the home

Easily available fuel supplies obviate the need to collect and
prepare fuels for lighting and heating; central heating has
reduced the need to expend energy on thermoregulation.
Energy expenditure is also reduced through the use of cooking
equipment and ready-prepared foods/ingredients in meal
preparation. Use of washing machines and vacuum cleaners
makes for easier and quicker cleaning.

In the workplace

Mechanization, robotics, computerization and control systems
have markedly reduced the need for even moderate activity,
and only a very small proportion of the population now engages
in physically demanding manual work.

Public places

Lifts, escalators and automatic doors are all designed to save
substantial amounts of time and energy.

Sedentary pursuits

Television viewing is a major cause of inactivity, especially in
the obese (65). Data from the USA show that it was strongly
related to the incidence of new cases of obesity and to the
failure of obese children to lose weight (37). These results are
consistent with those of recent research showing that there
were notable reductions in obesity when reductions in television
viewing time were included in a dietary and activity intervention
(66). The average person now watches over 26 hours of
television a week in the United Kingdom, compared with 13
hours in the 1960s (67), children in the USA can spend more
time watching television than attending school (68). Data are
needed from other countries and for other sedentary pursuits
such as computer use.

Urban residence

In urban areas of more affluent countries, children, women and
older people are reluctant to go out alone or at night because
of fears for their personal safety. Children also have difficulty in
playing on streets in residential areas because of traffic trying
to bypass congested main roads (69). For active leisure
pursuits, children and adults therefore usually travel by car to
sports facilities or to the open country as "special" outings
rather than taking exercise routinely as a part of their daily
lives. Further research is needed in this area to determine the
relative importance of such factors, and whether or not they
have an impact on obesity.
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Primarily, the burden of nutritional problems in the world has unequivocally shifted
from energy imbalance deficiency to excess among nations. 99 In Latin America, poor diet is
already directly linked to one of the main causes of death.OO Cause and effect are clearly
seen through the close relation of income growth and a resulting increase of overall calorie intake, which creates such an epidemiological transition.' 0 1 This trajectory will generate a new norm of adult obesity and related comorbidities if the global epidemic is not
02
curbed.
James 0. Hill is one of the foremost scholars on weight management and the director of
the Center for Human Nutrition, Vice President of the International Association for the
Study of Obesity, a member of the Expert Panel that developed the NIH Guidelines for
Management of Overweight and Obesity, and was chair of the first WHO Consultation
on Obesity.1O 3 He has explored the curious nuances of gradual but significant weight
gain.' 0 4 Hill describes this phenomenon as the "energy gap," which explains "the level of
energy intake above energy expenditure that is causing weight gain."' 05
Hill defines the energy gap for weight gain as the average difference between energy
consumption and expenditure of an individual that leads to weight gain over time.' 0 6 The
larger the energy gap, the more difficult of a behavioral change that would be required for
an obese individual to return to a healthy weight.' 7 The data demonstrates that most
people are consuming only slightly more calories than they expending, resulting in a quite
gradual weight gain.' 0 8 Notably, however, these gradual changes have resulted in significant repercussions to health and economic development over time, necessitating the government's involvement in anti-obesity measures. Table 2 illustrates the energy gap among
different countries. 0 9
As shown in the table above, there is only a small energy gap underlying most global
increases in body weight. For example, in Australian women, the daily accumulation of
energy for Australian women is merely 10 calories per day," 0 but it is predicted that 30

99. Popkin & Gordon-Larsen, supra note 20, at 7.
100. Kain et al., supra note 23, at 83.
101. Id.
102. See generally Popkin & Gordon-Larsen, supra note 20, at 2.
103. University of Colorado School of Medicine, Center for Human Nutrition, James 0. Hill, Ph.D., Professor of Pediatrics and Medicine, Executive Director, Anschutz Health and Wellness Center, Director,
Center for Human Nutrition, Director, Colorado Nutrition Obesity Research, http://www.ucdenver.edu/
academics/colleges/medical school/centers/HumanNutrition/Pages/JamesOHill.aspx (last visited June 30,
2014).
104. Id.
105. James 0. Hill et al., Can a small-changes approachhelp address the obesity epidemic? A report of the ]oint Task
Force ofthe American Societyfor Nutrition, Institute of Food Technologists, and InternationalFood Information Council, 89 Ai. J. CLINICAL NUTRITION, 477, 479 (2009), available at http://ajcn.nutrition.org/content/89/2/477.
full.pdf.
106. Id.
107. Id.
108. Id.
109. Id.
110. James 0. Hill et al., Can a small-changes approachhelp address the obesity epidemic? A report of the ]oint Task
Force ofthe American Society for Nutrition, Institute of Food Technologists, and InternationalFood Information Council, 89 Am. J. CLINICAL NUTRITION, 47 7, 479 (2009).
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percent of the Australian population will be obese by 2020.111 Some groups are gaining
weight at a much higher rate than the general population, a trend which some scholars
have compared to the "Freshman Fifteen," weight gain among students in their first year
of college.112 Regardless of the rate of change of the energy gap, Hill's data trends
demonstrate a global escalation of obesity.
4. Importing Our Calories
Governments have also realized that international trade may be a factor underlying the
obesity epidemic. The Food and Agriculture Organization posits that the industrialized
world's increased importation of goods may be one of the roots of this growing epidemic.11 3 Arguably, this importation of highly processed foods, replete with sugar and fat,
has replaced the trade of traditional vegetable-and grain-based diets. The marketing of
food has also influenced dietary changes in the world. As urbanization develops, consumers' preferences are being shaped by the aggressive marketing techniques and by increased
access to domestic and imported food and drink.11 4 Tastes and preferences being molded
by corporate marketing campaigns is a key feature of the food industry's globalization.,
For example, Mexicans now drink more Coca Cola than milk.116 Additionally, in Southeast Asia, advertising expenditures increased threefold between 1984 and 1990.117 Indonesia recently reported that 16 percent of children watched over eight hours of television
per day." 8 This is an example of how pervasive marketing of "Western" tastes can reach.

III.
A.

What Gives Governments the Right to Fight Fat?
WHY AND How THIS HAS BECOME A GOVERNMENT ISSUE

Our diet is more than just a question of nutrition; it is a regime comprised of choices

and preferences that compose our lifestyle.11 9 Obesity has become more than just a personal problem as its prevalence and consequences have escalated; it is now considered a
health and welfare issue, a historic power reserved to the government. 20 The position of
many governments is that they were created to protect the health and welfare of their
111. John Funder, Obesity and Productivity Fact Sheet, OBESITY AUSTRALIA (2011), available at http://www.
obesityaustralia.org/general- public-fact-sheets/obesity-and-productivity.
112. David A. Levitsky et al., The freshman weight gain: a mode/for study of the epidemic of obesity, 28 INT'L J.
OF OBESITY 1435, 1436 (2008). See Nancy F. Butte et al., Metabolic and behavioralpredictors of weight gain in
Hispanic children: the Viva la Familia study, 85 Ai. J. CLINICAL NUTRITION 1478 (2007).
113. Stettner, supra note 28, at 214, citing Food & Agric. Org. of the United Nations, The Developing World's
New Burden: Obesity, http://www.fao.org/FOCUS/E/obesity/obes.htm (last visited January 19, 2014).

114. Mickey Chopra, et al., A GlobalResponse to a GlobalProblem: the Epidemic of Overnutrition,BULL.
WORLD HEALTH ORG. 2002, 952, 953 (2002).
115. Id. at 954.
116. Id.
117. Id.
118. SHRIMPTON & RoKx, supra note 19, at 25.
119. Fernando D. Sim6es, Paternalism and Health Law: Legal Promotion of a Healthy Lifestyle, 4
REQ. 347, 348 (2013).
120. See discussion infra Part V.
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citizens, which is why they are playing a role in the obesity epidemic. 12 Only recently has
22
this problem become so critical that governments have decided to get involved.1
Over the years, urbanization and the demands of economic development have created a
situation where society has fallen prey to sedentary lifestyles and an increase in the intake
of easily accessible, energy-dense food. These changes in lifestyle patterns have generated
concern for the high threat of obesity-related chronic diseases. At least three quarters of
individuals with type-2 diabetes, a third of individuals with cardiovascular diseases, and
half of the individuals with high blood pressure can attribute such non-communicable
diseases to excess weight. 12 3 Now that obesity is one of the major risk factors of noncommunicable diseases and related mortality, the government has justified its active role
in the general welfare.
Governments affect, both positively and negatively, societal and environmental factors
on food practices. 12 4 Public education offer an excellent illustration of action towards
obesity: local governments have traditionally provided low-cost, energy-dense lunches to
children in public schools. In addition, due to budget cuts or mandatory curriculum,
physical education class had essentially been cut out of the typical school day. These
concomitant factors led to poor energy and growing waistlines in schoolchildren over
time. 2 5 Through urban development, governments have begun to raise educational standards and, through legislative budgeting, make an effort to provide healthy meals and
physical activity programs for students. 126 This illustrates a small slice of how the government is actively involved in all levels of society.
New York's health standards reform illustrates a large-scale change. New York City
Health Code Section 81.50 requires certain food service establishments to provide calorie
information prominently on menus. 127 New York City established this regulation because
they found that New Yorkers were consuming at least a third of their calories away from
home, and it was easy for them to consume too many calories.128 This approach, while
seemingly aggressive at the time, resonated with other lawmakers: New York's calorie
count regulations were reflected in President Obama's Affordable Care Act of 2012.129
121. World Health Org., Obesity: Preventingand Managing the GlobalEpidemic, WHO Consultation on Obesity 1, 129 (1999), available at http://www.who.int/nutriion/publications/obesity-executive-summary.pdf.
122. See Skattemninisteriet, Forarspakke 2.0 (2009) available at http://www.fm.dk/Publikationer/2009/-/
media/Files/Publikationer/2009/aftale %o2Oforarspakkeo202.0/aftale-forarspakke_2 0o200_web.ashx.
123. Juan Manuel Ballesteros Arribas et al., La estrategiapara la nutricidn, attividadjfsitay prevencidn de la
obesidad: estrategia NAOS, 81 REv. Esp. SALUD PUBLICA 443, 444 (2007), availahie at http://scielo.isciii.es/
scielo.php?script=sci-arttext&pid=S l135 572 7200 7000500002&lng=ES.
124. World Health Org., Obesity: Preventingand Managing the GlobalEpidemic, WHO Consultation on Obesity 1, 129 (1999), available at http://www.who.int/nutriion/publications/obesity-executive-summary.pdf).
125. Richard B. Russell National School Lunch Act, Pub. L. 79-396, 60 Stat. 230 (1946) (prior to 2011
amendment).
126. Healthy, Hunger-Free Kids Act of 2010, Pub. L. 111-296, 124 Stat. 3183 (2010).
127. Stetmer, supra note 28, at 222.
128. NYC Health, The Requirement to Post Calorie Counts on Menus in New York City Food Service Establishments 1 (2009), http://www.nyc.gov/html/doh/downloads/pdf/cdp/caloriecomplianceguide.pdf.
129. legislation has become quite common in other countries as well. See also Regulation No. 1169/2011 on
the provision of food information to consumers (European Union, Oct. 25, 2011); Regulamentagao da
Comercializacao de Alimentos em Escolas no Brasil: ExperiEncias estaduais e municipais, Ministerio da Saude
(2007), availahie at http://189.28.128.100/nutricao/docs/geral/regula-comerc-alimentos.pdf; Ley No. 26.396
de Trastornos Alimentarios (Ley de Obesidad), available at http://www.msal.gov.ar/argentina-saludable/pdf/
leyobesidad.pdf.
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THE WHO's GLOBAL CALL TO ACTION

Because high-energy diets and physical inactivity are key risk factors for non-communicable diseases and related deaths, the World Health Assembly (WHA) realized intervention was critical in reducing the deleterious effects of modem health trends. 130 In May
2004, the WHA issued a "call to action" in response to formal requests from Member
States to address the global obesity epidemic. This groundbreaking feat was titled the
131
World Health Organization Global Strategy on Diet, Physical Activity, and Health.
The Global Strategy is an unprecedented rally of all stakeholders: private and public
sectors, non-governmental organizations, civil society, national and local governments,
32
and international partners to combat the growing impact of obesity-related diseases.1
This resolution is the first time all global counterparts have been summoned to act on
such a health crisis. The Global Strategy is not limited to vague, generalized suggestions
and optimistic education programs, but concrete principles for action that are recommended for the development of national and regional strategies and action plans.133
The Global Strategy recognizes the need for government involvement to address relevant public health issues. 134 With respect to the global epidemic of obesity, the action
plan urges that a government's role includes, but is not limited to, developing structures
and policies that address aspects of nutrition and physical activity, coordination and facilitating of contributions by other health agencies, and providing accurate and balanced
35
information.1
Legal scholars have enthusiastically endorsed this call to action for its innovation and
mettle.136 Moreover, all Member Nations have committed to participation in the Global
Strategy's obesity intervention. 137 This Global Strategy already is a recognition by Member States that obesity, diet, and inactivity-related disease is a matter entirely within the
WHO's competence, so experts assert that there should be no legal ambiguity concerning
the WHO's authority to adopt a convention for food marketing, labeling, and other aspects of the Global Strategy.138
Although the WHO is a public organization aiming to protect and promote global
health,139 it shares certain goals with national and local governments: 140 Global Strategy
objectives include: discouraging the consumption of processed, fatty foods; adding fresh
produce to diets; increasing exercise; maximizing the access to healthy foods; and encour14 1
aging the maintenance of healthy body weights.
130. Stettner, supra note 28, at 1.
131. Id.
132. See id.
133. Id.
134. Chopra et al., supra note 96, at 954.
135. Jessica Burns-Grant & Lisa Marriott, An InstitutionalPerspective on Fighting Obesity Via the GST System:
A New Zealand Case Study, 18 N.Z. J. TAx'N L. & POL'Y 190, 201 (2012). This information includes education, public awareness, marketing, and food labeling. Id.
136. Amalia Waxman, Why a Global Strategy on Diet, Physical Activity, and Health? The Growing Burden of
Noncommuicahie Diseases, 7 PUB. HEALTH NUTRITION 381, 381-83 (May 2004).
137. Lee, supra note 33, at 592.
138. Id.
139. Id. at 578.
140. Stettner, supra note 28, at 6.
141. Lee, supra note 33, at 578-79.
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But they don't appear comprehensive enough. Despite robust and strategic efforts to
combat the obesity question, the Global Strategy ultimately remains ineffective. It merely
grazes the surface when the world needs a total upheaval. The balance of this article
addresses specific legal frameworks, associated challenges, and recommendations for
where the Global Strategy falls short.

IV.
A.

Current State of the Law
THE CODEX Is NOT ENOUGH

The existing international legal framework has thus far been the Codex Alimentarius,
which was created by the cooperation of the World Health Organization and the Food
and Agricultural Organization. 1 42 The Codex serves as binding law on general standards,
recommended codes of practice, and guidelines on food safety aimed at protecting public
health and ensuring fair practices in the trading of food.143
Nonetheless, the Codex does not give sufficient recognition to the critical role for
strong non-governmental organizations in monitoring and reporting upon the implementation of the Codex, and does not recognize the utility of enlisting stakeholders at all
levels.' 44 Accordingly, the Codex provides an unsatisfactory legal framework for the needs
of today's health care concerns, particularly the obesity crisis. Governments around the
world realized that more needed to be done to create meaningfil change.

B.

CUSTOMARY INTERNATIONAL LAW RECOGNITION OF THE RIGHT TO HEALTH

Customary international law is defined as a unitary practice of states, sourced from
international relations and followed from a sense of legal obligation.145 As related to obesity, customary law secures the universal right to health for all citizens, a concept that
legitimizes the government's active role in the global war on obesity. Universally accepted and practiced customs create the obligation for governments to maintain healthy
environments and safeguard the ftimdamental rights of their citizens, whether this is a
146
legal, political, or moral expectation.
The International Covenant on Economic, Social, and Cultural Rights (ICESCR) offers
an illustration of how international customary frameworks substantiate the right to health.
142. Food & Agric. Org. & World Health Org. Food Standards Programme, jOINT FAO/WHO FOOD
STANDARDS PROGRAMME 3 (1990), availahie at http://www.codexalimentarius.org/input/download/report/54/a193 13e.pdf.
143. Chopra et al., supra note 96, at 955. Following the WTO Uruguay Round in 1995, the Codex's role
changed from voluntary measures that governments may consider into a body with binding authority, with
the power to influence national law-making. "The WHO Agreements establish an obligation on states to use
relevant standards concerning good safety, packaging, and labeling developed by appropriate international
organizations as a basis for national regulations effecting internationally-traded goods. This obligation converts standards developed by the Commission, which the organizations themselves do not regard as binding,
into mandatory obligations for members of the WTO." Lee, supra note 33, at 614, n.185.
144. Chopra et al., supra note 96, at 955.
145. Jack L. Goldsmith & Eric A. Posner, A Theory of Customary InternationalLaw 1 (The University of
Chicago: The Law School, John M. Olin Law & Economics 2d. series, Working Paper No. 63, Nov. 1998).
146. Lee, supra note 33, at 585.

VOL. 48, NO. 1

PUBLISHED IN COOPERATION WITH
SMU DEDMAN SCHOOL OF LAW

THE INTERNATIONAL LAWYER
A TRIANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW
THE WuHO'S CRASH DIET

67

The ICESCR defines the scope of the rights to adequate food and health. 147 General
Comment 12 establishes that the availability of food in a quantity and quality sufficient to
satisfy the dietary needs of individuals, free from adverse substances, is part of the "core
content" of the right to adequate food.148 "One could interpret adverse substances to
include foods high in salt, added sugars, and saturated fat."' 149 Comment 12 clearly and
deliberately espouses the right of all persons to the enjoyment of the highest attainable
standardof health.150 The ICESCR's covenant for health has been advocated more explicitly by the WHO's recent responses to the global obesity crisis.
In addition to the Codex Alimentarius and the Global Strategy on Diet, Physical Activity, and Health, the WHO has also promoted a Health for All in the Twenty-First Century Policy. This resolution enabled Member Nations to affirm the worth and dignity of
every person, as well as the equal duties, equal rights, and shared responsibilities of all for
health.s' Experts argue that this includes compliance with certain restrictions provided by
law that are necessary for the protection of public health.12 Violations of the right to
health can occur through the "omission or failure" of governments to take necessary mea13
sures arising from the legal obligation of maintaining adequate health of their citizens
15 4
and through insufficient regulation of such government entities.
Government failure to
create meaningful obesity intervention is a direct violation of the right to health.155
Through the Codex Alimentarius, the Health for All in the Twenty-First Century Policy, and now the Global Strategy, commentators have credited the WHO with the responsibility for the right to health and, therefore, legitimizing the regulation of access to
nutritive food.156 "The WHO's legal authority to issue binding standards concerning
food marketing, composition, and other measures advocated by the WHO Global Strategy is supported in the WHO's Constitution and given additional normative weight by
expressions of governmental obligations articulated in various human rights compacts."s7
That is, the WHO Constitution "declares health to be a universal, findamental human

147. ESCR Committee, The Right to Adequate Food, 20th Sess., U.N. Doc. E/C.12/1999/5 (1999), http://
www.escr-net.org/docs/i/425234 (last visited Jun. 30, 2014).
148. Id.
149. Lee, supra note 33, at 587.
150. The International Covenant on Economic, Social, and Cultural Rights, G.A. Res. 2200, U.N. GAOR,
21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966), http://www.un-docnments.net/icescr.htm (last
visited Jun. 30, 2014).
151. Lee, supra note 33, at 586, citing Health for All in the Twenty-First Centuy, WHO Doc. A51/5 (1998),
http://apps.who.int/gb/archive/pdf-files/WHA5 1/ea5.pdf (last visited Jun. 30, 2014).
152. Id. at 589.
153. ESCR Committee, General Comment No. 14, The Right to the Highest Attainable Standard of
Health, 22nd Sess., U.N. Doc. E/C.12/2000/4 (2000), http://www.escr-net.org/docs/i/425238 (last visited
Jun. 30, 2014).
154. Lee, supra note 33, at 587.
155. Id.
156. See Food & Agric. Org. & World Health Org. Food Standards Programme, Introducing Codex Alimentarius 3 (1990), available at http://www.codexalimentarius.org/input/download/report/54/al93-13e.pdf.
157. Lee, supra note 33, at 589.
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right and links the attainment of health to other human rights goals."'5 8 This right permits people to lead healthy and productive lives so they may contribute to society. 1 9
Whether or not a nation considers itself bound by the World Health Organization's
substantive obligations to achieve "the highest attainable standard of health," in the context of food and nutrition, there is a sound basis for interpreting the right to health as
embracing a right to be free from commercial influences that may erode health.160 At the
national level, governments have a moral duty to provide opportunities for its citizens to
achieve good health, including minimizing the effects of adverse marketing and achieving
equality of opportunity for all citizens across the socioeconomic spectrum to attain an
optimal state of health.161
Most generally, obesity intervention is legitimized by the fact that governments are
accountable for the health of their citizens, a right that can be filfilled only by provision of
adequate health and social measures.1 62 This may include providing nutrition information
necessary to enable consumers to make informed and independent decisions, but also re16 3
quires more.

C.

COMBATING OBESITY AT THE NATIONAL LEVEL

Given the current health crisis, governments are forcing themselves onto individual
choice by exerting their authority prescribed by customary law. Their efforts to legitimize
the duty to care for the general welfare of citizens are experienced broadly within the
global perspective. This section will provide an analysis of how attempted prevention and
management varies at the national level, including particularly innovative methods, how
they may vary in a developed country compared to the developing world, whether the type
of lawmaking authority has implications for how a nation's government addresses obesity,
and cultural considerations in making laws pertaining to dietary concerns.
1.

Current Valiant EJJbrts

In Spain, efforts to combat obesity have been focused at restaurants' main marketing
tool: advertising campaigns. 164 In the wake of WHO's Global Strategy, Spain implemented the Strategy for Nutrition, Physical Activity, and Prevention of Obesity
158. Id. at 586, citing World Health Org. CONST. (july 22, 1946), 62 Stat. 2679, 14 U.N.T.S. 185, pmbl.,
reprinted in World Health Org. Basic Documents 1 (44th ed. 2004).
159. The 2003 passage of the Framework Convention on Tobacco Control points to the effectiveness and
potential for international lawmaking, through overcoming heavy resistance from industry, to regulate the
activities of transnational food and beverage companies. See Lee, supra note 33, at 586.
160. Lee, Turning Strategy into Action, supra note 33, at 588.

161. Id.
162. Id. at 582, citing World Health Org. CONST. (July 22, 1946), 62 Stat. 2679, 14 U.N.T.S. 185, pmbl.,
reprinted in World Health Org. Basic Documents 1 (44th ed. 2004).
163. UN Guidelines for Consumer Protection, G.A. Res. 248, U.N. GAOR, 2d Comm., 39th Sess., 106th
mtg. at 179, U.N. Doc. A/RES/39/248 (1985). See generally Special Rapporteur on the Right to Food, The
role of development cooperation and food aid in realizing the right to adequate food: moving from charity to
obligation, H.R.C., U.N. Doc. A/HRC/10/5 (Feb. 11, 2009) (by Olivier de Schutter).
164. Ministerio de Sanidad y Consumo, Estrategia para la nutrici6n, actividad fisica, prevenci6n de la
obesidad (NAOS) (2005), available at http://www.aesa.msc.es/aesa/web/AESA.jsp.
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(NAOS). 65 The NAOS was devised to raise awareness of major health problems caused
by obesity and to promote initiatives to help Spanish citizens adopt healthy eating and
66
activity habits.'
The NAOS' main novelty from the WHO's Global Strategy was to create aggressive
campaigns to ensure cooperation among all society sectors, including restaurant indus67
tries, to reduce commercial pressure for unhealthy foods.1 In 2006, Spain's Ministry of
Health and Consumer Affairs attacked Burger King for distributing television advertisements for its "XXL" burger.168 It claimed that Burger King's advertising campaign contravened a "national initiative against obesity,"'1 69 as the featured burger contained almost
half of the recommended daily calorie allowance.170 Burger King refised to pull its advertisements, and shortly thereafter the Ministry of Health and Consumer Affairs enacted a
new law expanding the regulatory powers of the Spanish Food Safety and Nutrition
17 1
Agency (AESAN) with respect to consumer advertisements.
This method of counteracting the obesity crisis, however, does not seem to have merit.
Television advertisements are probably the least- encountered marketing form today due
to DVR's fast-forward capabilities and the shift from watching shows on television to
172
those on the internet.
Other countries have chosen a more invasive approach than Spain's regulation of television advertisements. One particularly interesting piece of legislation is Japan's two-pro173
which is as innovative as it is controversial.I74
nged attack on obesity, named Metabo,
Commentators have suggested that whether this law is effective in "curbing the occurrence of obesity among the Japanese population, Japan will emerge as a world leader in
75
addressing metabolic disorders."'
165. Id.
166. Juan Manuel Ballesteros Arribas et al., La estrategia para la nutricidn, actividadfisica y prevencidn de la
obesidad: estrategia NAOS, 81 REv. Esp. SALUD PUBLICA 443, 445 (2007), available at http://scielo.isciii.es/
scielo.php?script=sci-arttext&pid=S 1135-57272007000500002&lng=ES.
167. Id. at 447.
168. Eloisa C. Rodriguez-Dod, It's Not a Small WorldAfter Al Regulating Obesity Globally, 79 Miss. L. J. 697,
710 (2010).
169. Id. at 708.
170. Id. at 709.
171. Id. at 712
172. David J. Hill, Television Declining Rpidly as Shift to Online Entertainment Consumption Grows, SINGULAR
ITy HUB (Jan. 8, 2013, 8:27 AM), http://singularityhub.com/2013/01/08/television-use-declining-rapidly-asshift-to-online-entertainment-consumption-gains-momentum/.

173. T 5VIf Of" - ft h +f Mt Ah
.7.frt £-©--4-<JEt
I Ministerial Ordinance
to Amend the Portion of the Reference on the Implementation of Specific Health Checkup Guidance], MmN
ISTRY OF HEALTH, WELFARE, AND LABOR, Order 159 of 2008 (Japan) ("MHWL Order 159" or "Metabo
Law").
174. Christin Lawler, An International Perspectiveon Battling the Bulge: ]apan'sAnti-Obesity Legislation and its
PotentialImpact on Waistlines Around the World, 11 SAN DIEGo INT'L LJ. 287, 271 (2009).
175. Barron T. Oda, An Alternative Perspective to Battling The Bulge: The Social and Legal Fallout of 7apan's
Anti-Obesity Legislation, 12 AsIAN PAC. Am. L.J. 249, 252 (2010); "Although the success of the new Metabo
legislation in decreasing Japanese obesity is uncertain at this point, it is clear that Japan will emerge as the
world leader in the war on waistlines ahead of the US. Despite the United States' arguably greater need for
anti-obesity intervention, the cultural and structural factors that serve to support the program in Japan are
notably absent in the United States." Lawler, supra note 173, at 316.
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First, the legislation requires yearly screening of adults and provides both follow-up
counseling and medical treatment for those who are diagnosed with obesity-related diseases. 176 Second, the legislation enforces fines upon health insurance providers who
demonstrate either a low participation rate or who are unable to effectively reduce the rate
of obesity-related diseases amongst their insured patients.

The fact that obesity is now striking at an earlier age than in previous decades compelled this innovative law.177 The evidence is particularly significant due to Japan's disproportionately-aged population and the government's obligation to cover healthcare
expenses for the elderly; 17s as Japan's increasingly obese population begins to age, the
costs associated with treating obesity and related non-communicable diseases will
179
skyrocket.
Japan's Metabo law has been met with its fair share of opponents. Yoichi Ogushi, a
leading health professor at Tokai University's School of Medicine, said that there was "no
need at all" for the Japanese to trim down. 180 He argued that the Japanese are so naturally
slender that they cannot afford to lose weight, so the campaign cannot yield any positive
effects to society. 181 Ogushi compared Japan's prevalence of obesity with that of the
United States, remarking that such regulations would be more usefil in a country that has
82
a greater incidence of weight-related diseases.1
Considering Ogushi's observation, it is interesting to compare the Japanese Metabo law
to the United States' new calorie count regulations enforced by President Obama's 2012
health care reform.183 Buried in the 10,000-page Affordable Care Act (ACA) is a hidden
regulation that lawmakers and restaurateurs have begun to notice: a strict calorie-count
requirement for food distributors with over twenty locations.184 This may be a relatively
simple feat for vending machine suppliers, but calorie labeling has proved to be a veritable
nightmare for chain restaurants such as McDonald's. 18 5
Obamacare's provision of calorie counts to all customers, claims to be based on the
noble intention of combating the global obesity epidemic, but it is regarded by restaurateurs as a malevolent restriction with which it is impossible to comply. Domino's Pizza
claims to have 34 million different combinations for customized pizza orders and its
chains physically could not post calorie counts for all possible menu options at their restaurant locations.186 To attempt to comply with the ACA regulations by updating menu
176. Id. at 291.
177. Id. at 295.
178. Id.
179. Id. at 296.
180. Norimitsu Onishi, ]apan, Seeking Trim Waists, Measures Millions, N.Y. TIMES (June 13, 2008).
181. Id.
182. Id.
183. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2566 (2012).
184. Patient Protection and Affordable Care Act, Pub. L. No. 111-148 3590, § 4205(b)(H), 124 Stat. 119
(2010).
185. Jason Stverak, Obamacares Restaurant Calorie-LabelMandate Is a Complete Mess, FORBES (Feb. 7, 2014,
2:46 PM), http://www.forbes.com/sites/theapothecary/2014/02/0 /obamacares-restaurant-calorie-label-mandate-is-impossible-to-implement/.
186. Peter Doocy, ObamaCare menu mandate creates headaches for restaurants, Fox NEWS (Feb. 25, 2014),
http://www.foxnews.com/politics/2014/02/25/obamacare-menu-headache/?intcmp=LAtesmews
(last visited
Mar. 13, 2014).
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boards would inflict costs of an estimated $1400 per Domino's location.I 7 Aside from
that, customers ordering by phone or online is the essence of a pizza delivery company.
So prominently displaying the nutritional information at restaurant locations would be not
only cost-ineffective, but wholly insufficient.
Had the authors of ACA given more thought to meaningful steps against the current
health crisis, they would have realized that calorie labeling requirements is a paltry and
ineffective method of fighting obesity.1SS Rather than managing and promoting healthy
weight in American citizens, the FDA instead creates an estimated $537 million in costs
for a doomed regulation.13 9 When Domino's and other restaurants pass these compliance
costs on to its customers, all will then pay the price of the health reform's invasion. 190
2.

Developed vs. Developing Countries

Adoption of a "Western" diet unequivocally produces negative consequences for human
health and for the environment.1 9 1 The reach of obesity extends to both developed and
developing countries, albeit in different ways. Chronic or non-communicable disease is a
problem in developing countries due to rising rates of obesity,192 and is considered a significant challenge to development.193
Many low- to middle-income countries are presently experiencing a phenomenon called
the double burden of malnutrition, which is the coexistence of under-nutrition and obesity
in the same population of a country.' 94 Under-nutrition is not uncommon in developing
countries, but as a country becomes more developed, there is also an increased risk of
over-nutrition (obesity) even as parts of the population remain undernourished. Although
malnutrition has its roots in poverty, it gets no better as a country becomes more economically developed; on the contrary, the consequences of the double burden of malnutrition
seem to proliferate.
Children born in low- to middle-income countries are more vulnerable to inadequate
nutrition, and they become accustomed to a nutrition- deficient environment that "snmts"
their growth.19 As the circumstances improve due to the country's economic development, children are exposed to an abrupt change in dietary patterns. 196 The child's original
accommodation to a nutrition- deficient environment may become problematic because
the effects of prosperity overwhelm its "stunted" nutritive capacity. When the child then
develops in a food-abundant environment, this mismatch can lead to obesity and its result9
ing non-communicable diseases.'
187. Id.
188. Stverak, supra note 184.
189. Id.
190. Id.
191. See discussion supra Part II.A.
192. UN General Assembly: Prevention and Control of Non-communicable Diseases, G.A. Res. 64/114,
19, U.N. Doc. A/RES/64/114 (Apr. 28, 2010).
193. Id. T 7,24.
194. Kain et al., supra note 23, at 77.
195. Barry M. Popkin, An Overview on the Nutrition Transition and its Health Implications: the Bellagio Meeting,
PUB. HEALTH NUTRITION, 93, 100 (2002).
196. Obesity and Overweight, supra note 4, at 2.
197. SHRIMPTON & RoKx, supra note 19 at 8-9.
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The impact of the double burden of malnutrition on developing countries appears to be
very rapid; 19 obesity's rate of change in lower-and middle-income countries is shown to
be much greater than in higher-income countries.1 99 In the last several years the noncommunicable diseases associated with obesity have become disproportionately high in
2 00
developing countries, now accounting for nearly 48 percent of morbidity causes.
Where the annual increase in the prevalence of obesity is about 0.25 percent for adult men
and women in the United States, the rates of change are two to five times greater in Asia,
20
North Africa, and Latin America. '
Development is a double-edged sword: individuals are finally able to meet their nutritive needs, but they now have more than sufficient resources to do so. Due to growing
nations' lack of resources to educate citizens about over-nutrition dangers, they are particularly susceptible to such risks and bear an increased burden of the repercussions.2 02 Governments must thus take this into consideration in planning health reforms.
3.

CulturalApproaches toward Obesity

Culture also affects various governments in their decision to legislate on dietary concerns. Addressing the obesity epidemic requires recognition of differing cultural values
that impact perceptions of weight in a particular country. Generally, there are substantial
divides in culture between the developed and developing world, and the perceptions on
obesity reflect that difference.
In every culture, there are concepts of how food intake and physical activity relate to
health.203 Culture-based food practices are learned behaviors from childhood that are
subsequently passed on to fiture generations, sustaining these behaviors as part of a society's cultural identity. This is illustrated by white American parents when they encourage
20 4
their children to eat particular foods by rewarding them with other food items.
Humans value food for much more than its nutritional content, as it can be used to celebrate important cultural occasions, to express relationships, and to observe religious
20 o
practices.
In some nations, obesity is regarded as the ideal of beauty, health, and fertility.206 For
example, in Mauritania, force-feeding young girls in a "fattening hut" before they reach
198. Id. at 2.
199. Id. at 5.
200. SHRIMPTON & RoKx, supra note 19 at 9.

201. Id. at 6.
202. Id. at 43.
203. Shiriki K. Kumanyika, Environmental influences on childhood obesity: ethnic and cultural influences in context,
94 PHYSIOLOGY & BEHAVIOR 61, 61 (2008).

204. WORLD HEALTH ORG., Obesity: Preventing and Managing the Global Epidemic, WHO TECHNICAL RE
PORT, 127 (1999), http://www.who.int/nutrition/publications/obesity/WHOTRS-894/en/; See Borja Lopez,
Como hacer que los ninos coman frutas y verduras, UNcomo.coM, http://comida.uncomo.com/articulo/comohacer-que-los-ninos-coman-frutas-y-verduras-2313.html (last visited Mar. 17, 2014) (suggesting methods of
how to persuade one's children to eat fruits and vegetables at mealtimes).
205. Id. at 127.
206. See Najat Mokhtar et al., Diet Culture and Obesity in Northern Africa, 131 J. NUTRITION 887S, 888S
(2003); Madhi Malik & Abdullah Bakir, Prevalence of overweight and obesity among children in the United Arab

Emirates, 8 OBESITY REV. 15, 16 (2007); see generally Peter J. Brown & Melvin Komer, An Anthropological
Perspective on Obesity, 499 ANNALS OF THE N.Y. ACAD. OF Sci. 29 (1987).
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the age of marriage is a systematic practice. 20 7 Although the Mauritania Constitution was
written to establish equality between the sexes, 208 Mauritanians interpret their laws according to the national religion, Islam, which historically has tolerated discrimination toward women. 20 9 Prioritization of cultural practices over law views obesity as the ideal
image of health and prosperity.
Similarly, in Puerto Rico, weight gain after a woman gets married signifies that her
husband is a good provider and that the woman is a fertile, desirable wife.210 These instances may be compared to the ideal standard of beauty in the United States, in which the
media reinforce the association between thinness and attractiveness. 21 1 Such cultural standards of beauty are critical to balance with one another in considering the consequences of
idealizing a particular weight.
4.

Type of Lawmaking Authority

The type of lawmaking authority in any country influences obesity regulations and responses. A massive variance in obesity rates exists between democratic societies and the
world's more totalitarian regimes. Oppressive countries tend to have lower rates of obesity, while democratic societies based on free market forces suffer most. While this evidence is clear, where to draw the lawmaking line is not.
212
More than 1.6 billion people in the world have no say in how they are governed.
213
rights.
findamental
They face severe consequences if they attempt to assert their most
State control over private life is pervasive to a degree that individuals have essentially no
recourse to justice for wrongs the government commits against them. 2 14 Accordingly,
obesity legislation in authoritarian governments goes beyond what is internationally permissible, but with eerily effective results.
North Korea is one of the most oppressive countries in the world, so it offers an instructive illustration of the relationship between obesity and type of lawmaking authority. 215 Corruption is endemic at all levels of the state, while the Constitution provides for
216
freedom of speech, religion, and movement, these rights are nonexistent in practice.
With respect to food, Article 25(3) of the Democratic People's Republic of Korea (DPRK)
207. Claudia Forster-Towne, Force-feeding in Mauritania:Beauty in the Eye of Male Beholders, CONSULTANCY
(Jan. 17, 2010, 4:23 PM), http://www.consultancyafrica.com/index.php?option=com
_content&view article&id=330&Jternid=222.
208. La Const. de 1991, pmbl., 1991, (Mauritania), available at https://www.constituteproject.org/constitution/Mauritania_2012.pdf.
209. Lindsey Guerrero, The Force-Feeding of Young Girls: Mauntania'sFailure to Enforce PreventativeMeasures
and Comply with the Convention on the Elimination of All Forms of Discrimination Against Women, 21 TRANS
NAT'L L. & CONTEMP. PROBS. 879, 890 (2013).
210. 'WHO, Obesity: Preventingand Managing the Global Epidemic, 'WHO TECHNICAL REPORT 128 (1999),
available at http://www.who.int/nutrition/publications/obesity/HO TRS 894/en/.
211. Brett Silverstein et al., The role of the mass media in promoting a thin standard of bodily attrativenessfor
women, 14 SEX ROLES, 519, 519 (1986).
AFRICA INTELLIGENCE

212. FREEDOM HOUSE, The Worst of the Worst: The World's Most Repressive Societies 1, FREEDOMHOUSE.ORG
(2012), http://www.freedomhouse.org/sites/default/files/Worst / 20ofo 2Othe o 20Worst / 202012 0o20final
%20report.pdf.
213. Id.
214. Id.
215. See id. at 18.
216. Id.
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Constitution provides that the State has an obligation to provide every citizen with adequate food.2 17 As with the guarantee of fundamental rights, this obligation does not exist
218
in practice.
The Organization for Economic Cooperation and Development recently reported that
only 4 percent of North Koreans are obese. 2 19 Instead, large portions of the population
suffer from starvation. From 2011 to 2013, this number was 7.6 million, or 30.9 per221
220
Instances of deaths from starvation continue to be reported.
cent.
Indeed, obesity is far from a relevant problem for North Korea. The United Nations
Commission of Inquiry reported that Kim Jong-I1, Supreme Leader of the DPRK from
1994-2011, obstructed the delivery of aid to the hungriest North Korean regions until
1997.222 He also "punished those who tried to earn, buy, steal, or smuggle in enough food
to survive. 22 3 This serves not just as the lowest acknowledgement, but a complete attack
of basic human rights, and obesity is forced to the background by basic issues of adequate
food access.
North Korea offers an extreme and tragic example of how an authoritative governing
structure can minimize obesity rates. But it is no question that governments should not
adopt repressive regimes to combat the global epidemic.
England is a constitutional monarchy 2 24 and demonstrates a clean sweep from authoritarian regimes. It is now much more egalitarian than was historically the case, but despite
its government gradually reconfiguring categorization on individuals based on class, there
are still considerable disparities in socioeconomic status, which are reflected in incidences
of obesity. 225 The prevalence of obesity is greater in areas of lower socioeconomic backgrounds: 226 where people live has direct consequences for availability for fresh produce,
access to health care, and exercise opportunities. 227 While the disparities in socioeconomic status may not be as extreme as in other nations, it must be taken into account for
England's prevalence of obesity-related non-communicable diseases.
217. See Human Rights Council, Rep. of the detailed findings of the commission of inquiry on human rights
in the Democratic People's Republic of Korea, A/HRC/25/CRP.1, available at http://www.ohchr.org/EN/
HRBodies/HRC/CoDPRK/Pages/ReportoftheCommissionoflnquiryDPRK.aspx, citing DPRK Const., Art.
25, par. 3.
218. FREEDOM HOUSE, supra note 211, at 18.
219. OECD, Obesity and the Economics of Prevention: Fit not Fat-Korea Key Facts, http://www.oecd.org/els/

health-systems/obesityandtheeconomicsofpreventionfimotfat-koreakeyfacts.htm (last visited July 19, 2014).
220. FooD AND AGmc. ORG., The State of Food Insecurity in the World 44 (2013), http://www.fao.org/docrep/
018/i3434e/i3434e00.htm.
221. See Daniel Goodkind & Loraine West, The North Korean Famine and Its Demographic Impact, 27 PoPu
LATION & DEV. RFv. 219, 220 (Tune 2001).
222. Joshua Stanton & Sung-Yoon Lee, Pyongyang's Hunger Games, N.Y. TIMES (March 7, 2014), http://
www.nytimes.com/2014/03/08/opinion/pyongyangs-hunger-games.html?-r=0.
223. Id.
224. England Form of Government, ENULAND.MU (2013), http://www.england.mu/articles/england-formgovernment.html (last visited Mar. 12, 2014).
225. Robyn Martin, The Role of Law in the Control of Obesity in England: Looking at the Contribution of Law to a
Healthy Food Culture, 5 AUSTRALIA & NEW ZEALAND HEALTH POL'Y 21, 24 (Oct. 14, 2008); see generally
Wendy Bottero, Class Identities and the Identities of Class, 38 Soc. 985, 1005 (2004).
226. BRIT. MED. ASS'N, BD. OF Sci., PREVENTING CHILDHOOD OBESITY 2 (Bd. of Sci., British Med. Ass'n,
eds., 2006).
227. Martin, supra note 224, at 23.
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The relationship of socioeconomic status and obesity varies by country; as mentioned,
England's prevalence of obesity is felt worse in poor areas. 228 Alternatively, in Hong
229
Kong, a limited democracy, affluent citizens are more likely to suffer from obesity.
Highly educated men in Belgium's monarchy system are less likely to enter into military
230
service, and thus are more likely to be obese.
A particular type of government authority cannot decidedly solve the global obesity
crisis, as each form has its pros and cons. North Korea boasts almost non-existent obesity
rates, but at the expense of its citizens' basic human rights. But international lawmaking
entities must take into account the influence of government structure on the impact of
health reform.

V. Legal Considerations: The Government's Role in Protecting Its People
There are several pros and cons to government involvement, and intervention has welcomed its fair share of criticisms. But the role of the government in protecting its people
is clearly defined by the judiciary; Justice Ruth Bader Ginsburg's Obamacare opinion of231
fers an argument that is applicable to every nation's government.
Justice Ginsburg wrote separately from the majority opinion in NFIB v. Sebelims, emphasizing the government's role in protecting its people as the chief underlying nature of
health-based reform. 232 She urged that promoting the health and welfare of American
citizens, rather than what the majority deemed "federal coercion" of mandatory health
care, is a power more than appropriately exercised by the legislature. Working in the
interest of the health and welfare of the people, Ginsburg urges, includes regulating the
economy in the interest of those who labor to sustain it.233
She states that the Court has long recognized Congress' expansive authority to set the
nation's course in the social welfare realm.234 Congress' power to regulate economic activities extends even to local activities that, viewed in the aggregate, have a significant
impact on interstate commerce. 235 The Affordable Care Act's singular aim was to enable
all citizens to receive basic health care. Analogizing the Medicare purpose to obesity legislation, the government's authority to invade into an individual's personal issue, whether
he is slender or morbidly obese, is justified when it affects the health and welfare of the
country as a whole.
A government's expansive role in protecting its citizens may be adjusted to meet contemporary understandings of "the general welfare."236 Ginsburg concluded that people
228. BRIT. MED. ASS'N, BOARD. OF Sc., supra note 225.
229. Martin, supra note 224, at 23; see also WORLD HEALTH ORG., The weight of affluence, Bull. WHO 2010,
88: 86-87 (2010), http://www.who.int/bullein/volimes/88/2/10-020210.pdfua=l.
230. Martin, supra note 224, at 23.
231. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2609 (2012).
232. Id. (Ginsburg, concurring in part, concurring in the judgment in part, and dissenting in part).
233. Id.
234. Id. (Justice Ginsburg offered for support NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 (1937)
("[The commerce] power is plenary and may be exerted to protect interstate commerce no matter what the
source of the dangers which threaten it." (internal quotation marks omitted)).
235. Sebelius, 132 S.Ct. at 2581-82.
236. Id. at 2636 (citing Helvering v. Davis, 301 U.S. 619, 640-641 (1937)).
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owe a large measure of respect to their government's characterization of how it must
protect its people.2 3 7 This includes combating and preventing obesity.

VI.

Proposed Reformations to Reach WHO Objectives: Mobilizing Action,
Not Just Awareness
The Global Strategy was indeed a valiant effort to address poverty, malnutrition, and
other issues, but more must be involved to adequately achieve any change, much less
meaningfiul reform.

Unless governments can take urgent measures to curb and prevent

the obesity epidemic by making sure every citizen is actually eating nutritious meals and
exercising three to five times a week, the impact on fiture health costs will be crippling
2 38
and unsustainable.
Multilateral collective strategies that prioritize levels of development, cultural considerations, types of lawmaking authority, and realistic action plans are essential for protecting
and promoting public health against the hazards associated with urbanization and development.2 39 Combating obesity can only be achieved by balancing these cumulative strategies with a broad alliance of both national and local government sectors, such as local
councils, neighborhood associations, food industries, parent teacher associations, NGOs,
2 40
the media, and the private sector.
Collaboration and stronger involvement will still allow the objectives of the Global

Strategy to be achieved, but in a practical way. 24 1 It all begins at the community level
where substantive challenges receive the most impact. Here, change will be seen most
quickly and occurs where it is needed the most.
The World Bank has demonstrated that multi-sectoral community strategies should be
grouped into four pillars: sustainable food security, food safety, healthy lifestyle, and nutrition. 242 With respect to lifestyle, for example, a substantive way for governments to
diminish rising obesity trends at the local level is to increase leisure-time physical activity,
as observed in the Spanish population by Artalejo, et al. 243 The authors of Changes in the
Prevalence of Overweight and Obesity and their Risk Factors in Spain, 1987-1997, speculate
that this strategy along with the improvement in educational level, may have helped slow a
244
rising trend in obesity that occurred in Spain during the last decade.
237. Sebelius, 132 S. Ct. at 2636.

238.

SHRIMPTON

& ROKX, supra note 19 at 23.

239. Id. at 40.
240. Id. at 35; see Deborah Platt Majoras, Remarks at Obesity Liability Conference (May 11, 2005) (transcript available at 2005 WL 1208714).

241.

SHRIMPTON

&

RoKx, supra note 19 at 30.

242. Id. at 40.
243. F. Artalejo et al., Changes in the Prevalence of Overweight and Obesity and their Risk Factors in Spain, 19871997, 34 PREVENTIVE MED. 72-81 (2002).
244. Kain et al., supra note 23, at 77. Policy implementations in other countries on lifestyles combining
nutrition and physical activity have also shown promise, such as the Belgian Action Plan to promote healthy
dietary habits and regular physical activity, the German IN FORM initiative to promote healthy nutrition
and more physical activity and the Luxembourg Action plan for the promotion of healthy nutrition and
physical activity. WORLD HEALTH ORG., Review of Food and Nutrition Policy Development and Legislation in
European Union Member States WHO (2010), http://www.euro.who.int/ data/assets/pdf-file/0015/146220/e
95150.pdf. Mauritius has set forth a comprehensive program that has obesity-related negative health habits
and non-communicable diseases. This involves the use of mass media, widespread educational activity in the
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Economic development alone only has a minor effect on health (in fact, this paper has
demonstrated it varies markedly per country); conversely, health has an enormous impact
on the economy. 245 A similar policy concern is whether disincentives for "unhealthy"
foods, such as raising prices on high-fat commodities, would increase the occurrence of
hunger and food insecurity. This would counteract the overarching goal of access to nutritive food.246 Some countries, like North Korea, cannot afford any increase in prices as
247
food security is unpredictable enough.
With respect to developing countries, there exist distinct policy concerns for achieving
legitimate reductions and preventions in obesity. This will certainly require a more concentrated effort. Successful implementation should not involve governments only monitoring the prevalence of non-communicable diseases, but also their social distribution. 248
Developing countries will need to dramatically scale up nutrition interventions over the
249
next few decades to reduce the multitude of nutrition-related chronic diseases.
Achieving the goal of reducing and preventing the double burden of malnutrition in
developing countries is a valid source of concern for governments because the economic
resources and nutrition capacity of low- to middle-income countries has been limited at
national and district levels.250 But global aid from all sectors, based on the premise of the
VHA Declaration, will successfilly boost their capacity for utilizable resources. This will
allow developing countries to effectively mobilize efforts at the local level, creating a "ripple effect" that will create change on a larger scale.
Rather than being championed as the "cure all" for the global obesity crisis, the Global
Strategy should merely offer the seed of reform ideas. It exists as an alternative to government nonintervention, which exacerbates an accelerating problem. As demonstrated, substantive factors that vary by country, region, and community are essential in creating
change.
The road to healthy weight is a wide one; government intervention can sometimes hurt
more than it helps. But a careful balance of government input building on the WHO's
Global Strategy with community involvement can make meaningful change in the prevalence of obesity and related diseases. The recommendations proposed in this paper will
balance the interests of individual rights with the authority of governments to get involved
in citizens' health.
VII.

Conclusion

The obesity problem has launched to the top of our global to-do list, but lawmakers
have been scrambling to respond effectively. The government's authority is legitimized
through customary, national, and local law, and is supported by its inherent role in procommunity, pricing stability, schools and workplaces, as well as other legislative and fiscal measures. See G.K.
Dowse et al., Changes in Population Cholesterol Concenration and Other CardiovascularRisk Factor Levels after
Five Years of the Non-Communicahie Disease Intervenion Program in Mauitius, 311 BRIT. MED. J. 1255 (1995).
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tecting its citizens' health and welfare. The question is not whether the government
should get involved, but how far it may permissibly assert this right in effecting change.
The importance of substantive elements cannot be understated; existing legal
frameworks such as the Global Strategy fail to adequately encompass their influence. The
WHO sets forth an appropriate starting point for governments to consider how to address
obesity. Even though the Global Strategy fails to give adequate weight to the economics
of obesity and other related factors, it does recognize that reform must involve international and multi-sectoral strategies. This article hopes to provide the preliminary foundation of an international legal framework that can at last cure the epidemic of obesity.
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